The Roman Emperor Trajan is justly celebrated as an author of several modern civil rights, such as the right to confront one's accusers. But he is most aptly remembered as the ruler who proved that fiduciary government was possible. Following the example of Trajan's reign could improve greatly the standards of American public law. 1
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I. INTRODUCTION
In the United States, both politicians and reformers frequently declare that a public office is a public trust. 3 Grover Cleveland's actual remark, ' We are the trustees and agents of our fellow citizens," better conveys the implications of the ideal. The primary purposes of the trust are said to be those set forth in the Declaration of Independence (the protection of natural human rights) 4 and in the Preamble to the United States Constitution and various state constitutions.' However, the maxim "The king can do no wrong "6 may be a better description of the legal reality. There is no general fiduciary obligation imposed on elected or higher appointed officials. 7 Instead, the law provides only a series of ad hoc protections against arbitrary action set forth in state and federal constitutions, bills of rights, ethics laws, court rules, and various statutes, such as those that waive sovereign immunity. I do not wish to imply that such provisions are unimportant or insubstantial. But in our political and legal system, they are exceptions-concessions, really-from the plenary authority wielded by the sovereign. 8 If the law took seriously the notion that public service is a public trust, it would hold government officials and employees, including policymakers, to standards analogous to those imposed on private fiduciaries. A legal regime that does not do so is an invitation to political abuse. 9 New York State Senator George Washington Plunkitt lived many years ago, but most Americans might well agree that he reflected a common attitude among modern politicians when he reported as his own modus operandi: "I seen my opportunities and I took 'em." 1° Certainly, the overwhelming majority of Americans do not trust government, see it as inefficient, and attribute the inefficiency to the moral turpitude of government functionaries"-even if those functionaries . See, e.g., Clark, supra note 7, at 61-63, 68, 100-01 (noting the lack of, and need for, a common standard behind increasingly complex government ethics legislation). are not bold enough to admit their attitudes as openly as did Senator Plunkitt.
There are several potential objections to applying fiduciary standards to higher government functionaries. 2 One of the most important is the claim that it simply is not feasible. This paper addresses that objection by exploring a case that proved it feasible: the government of the Roman Emperor Trajan (A.D. 98-117). Indeed, Trajan's example induces us to ask the following question: If fiduciary government was practicable in a narrowly based regime governing a multicultural empire-where communication was slow and information expensive-why is it not achievable in America today?' 3
II. PRIVATE AND CIVIL GOVERNMENTAL STANDARDS IN THE UNITED STATES TODAY

A. The Standards Regulating Private Governments
Civil government is not, of course, the only institution by which some citizens manage the property and regulate the conduct of others. The private sector contains other such arrangements. Most of us have several such entities in our own lives or in those of our families: an informal recreational or service club, a guardianship, the entity for which we work, the businesses in which we invest, the homeowners' association that administers our neighborhood, the church or synagogue we attend, and, for the fortunate among us, the trust that sends us our monthly check. These institutions differ in their goals and organizational forms. They also differ in the degree of practical power the managers have over the managed-or, looking at it from the opposite perspective, the degree to which the managed depend on, or are vulnerable to, the managers.
For example, I am a member of a community service club. The officers of the club have relatively little power over me, and my practical dependency on them is relatively slight. I have almost 12 . See infra text accompanying note 43. 13. It should be made clear at this point that arguments for fiduciary standards in government do not address the issues of how government decision makers should be selected or what should be the substantive scope of their powers. no financial resources invested in the club, I have an important say in the election of the managing board, and I-or any member-only have to write a letter in order to quit.
Until recently, I was a stockholder in Merck & Company, a leading pharmaceutical firm. The officers of that firm had somewhat more power over me because I had invested several thousand dollars in the company. However, that stock was readily salable and was not a major portion of my assets, so the officers' practical influence was not much greater than that of the officers of the service club.
When I owned a condominium apartment, the board of directors had a good deal more practical power over me than did the board of Merck. At the time, my condominium was my principal economic asset, and because I lived there, the board also controlled much of my noneconomic life. Selling the unit, a decision I ultimately made, consumed much time and effort. I could vote, or not, for candidates for each seat on the board every three years, but that right was of little practical value day-to-day.
My children are the beneficiaries of trusts established by their grandparents. My children are underage, concomitantly unsophisticated, have no way of exiting the trust, and have no role in selecting the trustees, who currently control much of their potential inheritance. The practical dependence of my children on the trustees is greater than the power that the officials of my club or of Merck could exercise over me.
Dependence invites abuse. The courts respond by protecting the managed with judicial review of decisions made by the managers. As a general rule, the standards imposed on managers rise with the degree of likely dependence and vulnerability. 4 This is only a general rule because locating any particular entity on a spectrum of dependence is chancy; there are too many variables among organizations and people. Although the officials of my service club have little hold over me, in some communities similar officials wield a great deal of practical economic and social power 14 . There are factors other than dependence and vulnerability at play as well, such as the complexity of the organization, the number of principals, and the risks the organization undergoes. See Lawrence, supra note 7, at 8-11 (describing the general nature and purpose of a corporate enterprise). Inherent in the text, of course, is the well-recognized conclusion that "fiduciaries" are not all of one stripe. For a summary of the points of distinction, see Clark, supra note 7, at 69-73. [Vol. 35:191 over their members. Depending on the person and the community, the practical power of church officials might be very great or very slight. Setting aside the special cases of church governance, 5 the spectrum from nondependence to dependence-with concomitantly rising standards-runs through the following classes:
Least dependent: The classic arms-length transaction.
Slightly dependent:
The relationship between the promoter and the customer considering entering into a more lasting arrangement with the promoter. Examples include the relationship between corporate promoter and prospective shareholder and the relationship between land developer and prospective lot buyer.
Somewhat dependent:
The relationship between officials of a large, publicly traded for-profit corporation and the shareholders.
Moderately dependent: Various common enterprises in which the manager and the managed each have interests in the success of the enterprise. Examples include (1) the general partnership or joint venture, (2) the relationship between the subdivision developer who retains the power to alter real estate covenants and those who already have purchased lots, (3) the relationship between the holder of the executive right to lease for oil and gas and the landowner, 6 (4) the relationship between oil and gas lessee and landowner, 7 and (5) the relationship between mortgage participation lead lender and participants.'" Very dependent: In this category are various associations involved in the long-term management of important assets for their members. Examples include property owners' associations created by land covenants and housing, fishing, and agricultural cooperatives.
15. The courts avoid the "excessive entanglement" with religion by generally abstaining from certain intrachurch issues. See, e.g., United States v. Lee, 455 U.S. 252, 263 n.2 (Stevens, J., concurring) ("It is the overriding interest in keeping the governmentwhether it be the legislature or the courts-out of the business of evaluating the relative merits of differing religious claims."); cf Lemon v. Kurtzman, 403 U.S. 602, 614-15 (1971) (holding that some form of religious entanglement is necessary but should not be excessive). Extremely dependent: The private family trust and certain analogous relationships, such as guardianships and management of controlling interests in close family corporations. 9 Illustrative of the differences in the standards applied as one moves up the spectrum is the courts' application of the fiduciary duty of loyalty. There is, of course, no such duty in the armslength relationship and little, if any, from a promoter to a customer, even if the promoter sometimes is misleadingly called a fiduciary. 2° Within the intermediate categories, the duty is stronger, but because the manager is also one of the managed, he legitimately may consider his own interests as part of the whole.'
19. For a discussion of the differences in the levels of vulnerability/dependence between a trust and a corporation, see Lawrence, supra note 7, at 11-12, 23-24, 30.
20. The courts sometimes have labeled this a "fiduciary" relationship, but the promoter's duties actually are quite limited. See ROBERT G. NATELSON, THE LAW OF PROPERTY OWNERS ASSOCIATIONS 454-60 (1989) (discussing the law of promoter liability).
21. Oil and gas ventures: See generally 5 KUNTZ, supra note 16, § 54.1-.2, at 1-7; id. § 59.1, at 105-118 (discussing intermediate standard of care, and noting that complete fiduciary subordination is not realistic in this setting); see also 1 KUNTZ, supra note 16, § 15.7, at 449 (noting the occasional use of the term "fiduciary" to describe the duty of care toward landowners imposed on the holder of the executive right to lease, and proposing other terms, such as "utmost fair dealing"); HEINGWAY, supra note 17, at 27-32 (discussing standards concerning the exercise of power between landowners and those with the power to lease). It is frequently said that directors are fiduciaries. Although this statement is true in some senses, it is also obvious that if directors were held to the same standard as ordinary fiduciaries the corporation could not conduct business. For example, an ordinary fiduciary may not have the slightest conflict of interest in any transaction he undertakes on behalf of the trust. Yet by the very nature of corporate life a director has a certain amount of self-interest in everything he does. The very fact that the director wants to enhance corporate profits is in part attributable to his desire to keep shareholders satisfied so that they will not oust him. The business judgment rule seeks to alleviate this problem by validating certain situations that otherwise would involve a conflict of interest for the ordinary fiduciary. Id. at 292; cf. Lawrence, supra note 7, at 5 (stating that self-interested dealing is In private trusts, however, the duty of loyalty is one of strict subordination to the interests of the beneficiary. 2 2
The courts apply a similar sliding scale to obligations of care. In the context of publicly traded for-profit corporations, where practical dependence is relatively low, courts use a version of the Business Judgment Rule that protects officials' discretionary decisions from the threat of personal liability, even when the officials are negligent." In property owners' associations, where dependence often is much higher, the version of the Business Judgment Rule applied (when it is applied) gives managers a narrower immunity than that enjoyed by the officers of publicly traded corporations. 757-58 (1990) (arguing that partners may be subject to a version of the Business Judgment Rule that requires the exercise of ordinary care). But see UNIF. P'SHIP ACT § 404(c) (amended 1994), 6 U.L.A. 58 (1995) (stating that a partner's duty in the conduct of a business wind-up is "limited to refraining from engaging in grossly negligent or reckless conduct, intentional misconduct, or a knowing violation of law").
B. The Standards Regulating Civil Governments
"The King Can Do No Wrong."
-Maxim of Anglo-American public law."
The power of the most powerful trustee pales in comparison to the authority wielded by the officials of civil government, especially those with significant discretionary authority." While the responsibility of particular government officials vary, even local legislators and board members routinely engage in regulatory, tax, and redistributive activity with immense implications for the lives, livelihoods, and property of citizens. The adoption and implementation of zoning laws represent just one example. Moreover, both federal and state officials may imprison, seize property, fine, and inflict capital punishment. Federal officials may make war and conscript soldiers for war. 2 "
In the face of such power, the citizen generally has fewer alternatives than when dealing with private actors. Exit (emigration) from even the smallest political jurisdictions ranges from the inconvenient to the nearly impossible. The average citizen's voice in selecting government officials is limited to the very top tier: the legislature, the chief executive(s), and in some states, the judges. Organization costs of securing the removal of unsatisfactory officials are high. As both federal and state governments expand their responsibilities, choosing among candidates becomes less meaningful because issues increasingly are bundled together. Of course, the U.S. Constitution's grant of only enumerated powers to the federal government was designed in part to minimize bundling, but that limit has broken down since New Deal days. 29 The reality of power and dependence suggests that the standards of conduct for public officials should at least equal, if not exceed, those applied to private sector managers."' But, especially as concerns policymaking officials, this is not the case. The correlation between dependence and the strictness of oversight ends at the Capitol steps.
Despite ad hoc concessions to individual rights, our public law's motivating theory is the pre-Independence notion that the sovereign can do no wrong. The sovereign is no longer the King but, theoretically at least, the people. Yet the force of administration on individual citizens is much the same. Hence, in the usual case of Government v. Citizen, unless Citizen finds protection in some enumerated right, ethics rule, or waiver of sovereign power, he is lost. He has no recourse at law for stupid or negligent acts by public officials because those officials are immune as agents of the sovereign; 2 and even if sovereign immunity has been waived, Although this sort of talk comes from politicians of all stripes, the available evidence is that, within the range generally applicable in public schools, class size seems to have relatively little impact on educational quality. See, e.g., ERIC A. HANUSHEK, THE EVIDENCE ON CLASS SIZE (1998). Imposing fiduciary standards on public officials would encourage a higher level of discourse on public policy.
31. See Lawrence, supra note 7, at 24 (stating that local government should be held to stricter standards applicable to trustees rather than to corporate standards).
32. See 18 MCQUILIN, supra note 6, § 53.02.05 to .02.10 (discussing that sovereign immunity is based on the maxim, 'The king can do no wrong."); see also Collins v. Tabet, 806 P.2d 40, 44 (N.M. 1991) (holding that a court-appointed guardian ad litem is absolutely immune from liability for work done on behalf of a court, but is liable if operating as a private fiduciary). recovery may be limited." 3 The government may adversely possess the citizen's land, but the citizen cannot, in turn, adversely possess against the government. 3 4 He may be subject to estoppel, but the government often cannot be. 5 If he grants land to a private party, the deed is construed against him, but if government grants land to him, the deed is construed in favor of the government. 6 Courts tightly regulate the citizen's power to seize assets ex parte, but the government has more latitude. 3 " If the government regulates the citizen's land so as to diminish its value, he has no recourse unless all economically viable use has been wiped out. 3 " The citizen's private association cannot engage in redistributive activity, but the government does so incessantly. Unlike private sector employees, public sector employees may be denied the right to strike. 3 9 The federal government is said to be a "trustee" for the American Indians, but ultimately, those trust duties are unenforceable against the federal government. 4 The extraordinary latitude granted government officials is defended on various grounds. A few of these are reviewed later in this article. Our principal focus here is the argument that stricter public norms are not feasible-that the nature of public responsibility is such that public employees cannot reasonably be held to the sort of standards applied to everyone else. For example, it is said that governments should be exempt from adverse possession because (1) the government has a lot of land, which often is vacant and hard to police, (2) government employees are often negligent, (3) other citizens should not be deprived of land because of that negligence, and (4) public policy is served by government ownership of land. 43 Of course, none of this explains why government should be permitted to hold tracts of land so large it cannot manage them, why negligence is so casually accepted among public employees, or why the negligent actors or their insurers should not be responsible for loss rather than the taxpayer or the good faith adverse possessor.
The best answer to the unfeasibility claim, however, is to show by historical example that fiduciary government is feasible-and not merely among the bureaucrats, who are subject to daily review from above, but among policymakers themselves. The government conducted by the Roman Emperor Trajan is one historical example. 41 . See Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 84 (2000) (explaining that strict scrutiny, applied to race-based classifications, requires a narrowly tailored measure furthering a compelling state interest; and that intermediate scrutiny, applied to genderbased classification, means substantially related to an important governmental objective). Protection of economic expectancies or freedom of contract, however, is deemed to be neither "compelling" nor "important."
42. See, for example, NOWAK & ROTUNDA, supra note 29, § 14.3 on the rational relationship test:
The Court will not grant any significant review of legislative decisions to classify persons in terms of general economic... legislation.... Thus, if a classification is of this type the court will ask only whether it is conceivable that the classification bears a rational relationship to an end of government which is not prohibited by the Constitution. So long as it is arguable that the other branch of government had such a basis for creating the classification a court should not invalidate the law. Id. § 14.3, at 639; see also Kimel, 528 U.S. at 83-84 (describing the various levels of judicial review applied to statutes that allegedly discriminate).
43. 16 POWELL, supra note 34, § 91.11[1].
III. THE EMPEROR TRAJAN
A. Biography
Trajan-Marcus Ulpius Trajanus-was one of the most admired Roman emperors. He was born in the Spanish-Roman town of Italica, near modern Seville, then part of the Province of Baetica: the first emperor born outside Italy.
The year of his birth is usually given as A.D. 53, but there is good evidence for the year 56." Nothing is known of his mother; however, some speculate that she was a member of the Celtiberian aristocracy. 45 His father, also named Marcus Ulpius Trajanus, was later to become governor of Baetica. Trajan's father also served as commander of the Legion X Fretensis in Judaea (A.D. 68-70) under the' general supervision of the future emperors Vespasian and Titus, as consul (A.D. 70; the first of his family to attain that office), as proconsul of the province of Asia, and as imperial governor of Syria.' Trajan, the son, pursued a military career from the start." He spent an unusually long time as a young military tribune-some evidence suggests as long as ten years, but this is improbable. During part of this period, he worked with his father, when the latter was governor of Syria, on the frontier fortifications. Trajan also passed through the normal civilian offices, serving as praetor in 85 and consul in 91. Between those two dates he commanded a legion stationed in Spain. While specific combat experience cannot be identified, we know that Trajan was a well-regarded and broadly experienced military officer.
In 96, following the assassination of the Emperor Domitian, the senate elected Marcus Cocceius Nerva as princeps 48 or emperor. 44 . JULIAN BENNETT, TRAJAN: OPTIMUS PRINCEPS 13 (1997); DIO, supra note 1, at 68.15.6. 45. BENNETr, supra note 44, at 11. 46. On Trajanus the Elder, see id. at 11-19. Trajanus was a consul suffectus, which means he was a replacement consul who took office later in the year rather than the more honored consul ordinarius, two of whom took office on January 1 and for whom the year was thereafter designated.
47. The following discussion of Trajan's life is taken from BENNET, supra note 44, at 11-26; R.P. By temperament and background, Trajan would have been expected to be primarily a military figure rather than a jurist. He is, in fact, celebrated for his military achievements. Much of his life was spent on shoring up the empire's frontiers, especially, but not exclusively, 50 in the Northeast. 51 In addition to Trajan's labor senate. It sometimes is translated "first citizen" and is, of course, the basis of our English word "prince." From the beginning, emperors were always known as principes.
Imperial nomenclature also included Imperator, meaning "commander," a military title. Each emperor further took as family names Caesar and Augustus-the latter meaning, approximately, "revered" or "honored one."
Trajan's full name on accession was Imperator Caesar Divi Nervae Filius Nerva Traianus Augustus (Commander Caesar, son of the deified Nerva, Nerva Trajan Augustus). Emperors tended to accumulate additional titles as their reigns progressed, and Trajan was no exception. Later in his reign, the senate awarded him several additional names, including Dacicus (conqueror of the Dacians), Parthicus (conqueror of the Parthians), and, most famously, Optimus (best).
49. BENNETt, supra note 44, at 45-46. Although it has long been assumed that Trajan was in Germany when Nerva adopted him, Julian Bennett makes a strong case that he was the source of certain military laurels sent from Pannonia. See id.
50. On Trajan's little-known frontier work in Africa, where he was, however, not present, see Longden, supra note 47, at 223. His most important border adjustment outside the Northeast occurred when one of his lieutenants peacefully annexed the Nabataean Arab kingdom, which extended from modern Jordan southeast well into Saudi Arabia. See EUT., supra note 1, at 8. He also did work in Germany, but this seems to have been largely preparatory of future northeastern campaigns. Longden, supra note 47, at 225. 51. Trajan's focus on the northeast quadrant of the empire was civil as well as military and is a feature of his reign worth further examination. In addition to the military work mentioned in the text, he made major changes in the administration of the northeast quadrant after the Second Dacian War: Pannonia was divided into upper and lower provinces; the procurator in Thrace was replaced by an imperial governor; the border between the provinces of Asia and Bithynia was adjusted; and the administration of Galatia and Cappadocia was separated. GARZETTI, supra note 47, at 345.
The northeastern focus shows up in Trajan's surviving juristic work. Of the eight known recipients of Trajan's rescripts (replies to provincial governors), two are otherwise unknown but five have been identified as imperial governors of northeast provinces. in Syria for his father, he worked on boundaries all along the Danube and conquered the trans-Danubian country of Dacia-modern Romania. 52 As a result of a dispute regarding Armenia, also in the Northeast, he fought an initially successful, but ultimately futile, war with Parthia. He died in 117 with that task unfinished.
Despite Trajan's military accomplishments, the ancients considered his domestic contributions to be at least as significant. 53 In general, Trajan tried to be a ruler in the relatively mild tradition of Augustus and Nerva rather than a despot like Nero or Domitian. 54 As we shall see, he cultivated the image of the parens patriae, the Father of His Country, who labored unceasingly for his people and thought only of their welfare: the ruler as fiduciary.
B. Trajan Arrives in American Legal Writing
Despite America's common law tradition, both our culture and our legal system owe much to Rome, whose gifts have been transmitted to us through the office of the intervening years. The image of Trajan as the selfless, ideal ruler arose during his own plaining Trajan's interest in Bithynia-Pontus, but advancing reasons applicable to most of the northeast quadrant, see Barbara Levick, Pliny in Bithynia-And What Followed, 26 GREECE & RoME 119 (1979).
52. Trajan's conquest is why Romania is today an island of Latinate speech in a Slavic sea.
53. See, e.g., EUT., supra note 1, at 8.2.1 ("Rem publicam ita administravit, ut omnibus principibus merito praeferatur-"He so governed the state as to exceed all [other] emperors in merit."); id. at 8.4.1 ("Gloriam tamen militarem civilitate et moderatione superavit"-"He exceeded however his military glory by the quality of his civil government and his self-restraint."); see also EPrr., supra note 1, at 13.9 (describing Trajan as author and preserver of 'justice and human and divine law").
54. In this century, in counterreaction to the excessive panegyric that always has surrounded Trajan, some scholars have sought a sinister side in his reign. A very great English Roman historian, Sir Ronald Syme, certainly participated in this effort. See, e.g., SYME, supra note 51 (which is his monumental work on the subject). Predictably, others even looked harder and purported to find more. reign but gained force during those intervening years. In the third century after Trajan's death, the senate acclaimed new emperors with the hope that they would be "more fortunate than Augustus, better than Trajan." 5 5 Later the story arose-reported in Dante's Divine Comedy-that after hearing of one of Trajan's acts of kindness the Pope successfully prayed for the emperor's salvation. Thus, papal petition and divine grace bestowed upon Trajan alone, of all pagans born after Christ, a place among the blessed. 5 6 Then the luster of reputation shone into the modern era. Trajan is celebrated as a founder of two modern civil rights: the right not to be convicted in absentia in a criminal case, 57 and a criminal defendant's right to confront the witnesses against him, with its concomitant ban on anonymous accusations. 5 
C. Sources for Trajan's Reign
Before examining the substance of Trajan's record, it is appropriate to say something of the nature of Roman sources, with which the general reader may be unfamiliar.
3
The dry sands of Egypt and the diligence of Medieval copyists have left to us a considerable body of literature from the time of the Roman Empire. Unfortunately, the sources on Trajan are less plentiful than for most other emperors of the first and second centuries. For example, the famous compilation of imperial biographies by Suetonius Tranquillus ends two years before Trajan's accession. The less reliable imperial biographies in the pseudonymonous Historia Augusta do not begin until Trajan's death. 
By far the largest part of the Corpus Juris is the Digest, which looks rather like an American case digest, except that it contains fragments of juristic writings rather than the holdings of cases. About two dozen of these fragments describe rulings by Trajan. Another part of the Corpus Juris is an elementary law textbookperhaps the most influential law book ever written-Justinian's Institutes, which contains three of Trajan's rulings. Also in the Corpus is the Codex, a collection of later imperial decrees that refer to two decrees issued earlier by Trajan.
To the foregoing, we must add stray fragments of Trajanic law contained in the Institutes of Gaius, a second century jurist on which Justinian's Institutes is based, and in occasional inscriptions and legends on coins.
Trajan's decisions, wherever found, come in several forms: (1) court decrees in which the emperor was serving as judge, (2) imperial mandata-that is, initial instructions to provincial governors, (3) rescripts, such as Trajan's replies to Pliny-imperial letters in reply to official inquiries, usually from provincial 64. Although some have dismissed the Panegyric as merely windy adulation, its structure and purpose enhance its credibility as a factual source. governors, (4) other official letters, (5) edicts issued under the ex ante praetorian (judicial) power, (6) decrees of the senate, which were either initiated by the emperor or otherwise had imperial sanction, and (7) other constitutiones ("decisions") the exact nature of which is uncertain, but which may have been issued in rescripts. 6 6 Over the last few decades we have been able to glean more information from archeological finds and inscriptions (such as outposts in Trajan's province of Arabia), 67 legends on coins, and the fruits of detective work of the kind done by the late Oxford scholar Sir Ronald Syme and his disciples.
Because of the lack of traditional sources, modern scholars have written less on Trajan than on emperors such as Augustus or Nero, for whom more information is available. Indeed, until recently, the only full, modern biographical treatment of Trajan available in any language was Roberto Paribeni's Optimus Princeps," published in Italy in 1926. As the time and place of publication might suggest, Paribeni wrote his book from a Fascist viewpoint. Thus, readers interested in more dispassionate treatments had to rely on chapters in larger works. In 1997, however, Julian Bennett, an English scholar, published the biography Trajan: Optimus Princeps 7 The same year another English scholar, Anthony Birley, issued his biography of Trajan's kinsman and successor, Hadrian." Professor Bennett's book especially is an important step toward understanding our subject, and his work has helped make this article possible. 
See generally
IV. TRAJAN'S APPLICATION OF FIDUCIARY PRINCIPLES
A. Introduction
The theme of Part IV is that Trajan implemented what we would today think of as a fiduciary concept of government. I am using the term fiduciary in the sense applied to trusts, cooperative associations, and other entities found near the dependence end of the spectrum. 72 I've structured this Part around four central trust obligations:
(1) the duty to follow instructions, (2) the duty of loyalty, (3) the duty of impartiality, and (4) the duty of reasonable care. The discussion of loyalty and care include certain subsidiary obligations, such as the duty to avoid conflict of interest, the duty to prevent commingling of accounts, and the duty to exercise care in selecting and supervising agents.
B. The Duty to Follow Instructions
"Non est princeps super leges sed leges super principem. .
("The emperor is not above the laws, but the laws are above the emperor.") -Pliny the Younger, on Trajan's ruling philosophy.
73
A trustee has the duty to follow the directions of the settlor as expressed in the terms of the trust. 74 The most important analogue in public service is that officials follow preexisting law until the law is changed in accordance with preexisting procedures.
Today, we tend to think of observing preexisting law as a minimal requirement for public service, although as noted below, significant lapses do occur. 75 The Romans had come to expect less from their rulers, especially as the principate became more openly absolutist. There was little of the rule of law throughout much of the personal autocracy of Caligula, Nero, and Domitian. 76 Because Trajan's power was very nearly absolute, his exacting adherence to law and legal norms is significant. Soon after his accession, he indicated that his would be a law-abiding reign by taking several oaths to that effect. He swore not to inflict capital punishment or disenfranchisement on any member of the senatorial order." When he took the oath as consul in A.D. 100, he surprised all his listeners" 8 by stating that the law was above the princeps rather than the princeps above the law. 79 Although some have tried to explain away the significance of the latter statement,° I have been unable to find any reported case in which Trajan simply disregarded established rules or precedents."' For one thing, throughout the nearly twenty years of his reign he never violated his promise not to disenfranchise or kill senators. 8 The emperor's dedication to following established legal rules shines through his official correspondence with Pliny the Younger, then imperial governor of the Province of BithyniaPontus in Asia Minor. In his rescripts to Pliny, we find Trajan following established rules of sanctification, 8 6 interpreting and following the terms of an earlier decree of the senate," and deferring to the local law of the province on the respective priorities of municipal creditors 88 and on whether benefit societies are permitted." 9 Trajan, or at least his advisors, were technical, but by no means mechanical, in applying established legal rules. A sample of the discernment applied is Trajan's response to a question about the punishment of slaves found trying to enter the military (which was by law to be composed exclusively of freemen), and whether it made any difference whether a slave had been actually enrolled in a particular unit. 90 Trajan answered by distinguishing among three sets of situations. First, if recruiting officers had pulled the slaves into the army, those officers were the guilty parties. 9 Second, if people seeking to avoid military service had presented the slaves as proxies, then the fault was with the presenters. 9 2 Third, if the slaves were truly volunteers (and this required that they know of their disability), then they had to be punished. 9 3 Trajan did not believe that it was important whether a slave had yet been enrolled. 9 4 One topic that recently attracted public interest is the extent to which officials can alter established election rules after the election or preliminary event (such as qualification of an initiative petition) already has occurred. There is authority for the proposition that this kind of retroactive rule rewriting violates the Fourthough in the last resort the authority of law must be upheld, its nonobservance in this case is to be connived at so far as is decently possible." teenth Amendment to the Constitution. However, one can point to a number of cases in which it has happened. Thus, in 1999, in the author's home state of Montana, the supreme court overturned a successful citizens' initiative by altering after the election certain long-standing qualification/election rules relied on by the initiative's spoiisors, by state officials, and by the electorate that approved the measure. 96 Trajan would not approve. In Bithynia-Pontus, the law required municipal senators to be citizens of the cities in whose senates they served. Nevertheless, the law had been widely ignored as municipalities sought to honor outstanding men from other places. Trajan's solution was to preserve the customary rules under which existing senators had been elected-they were allowed to retain their positions-while commanding compliance with the written law in the future. 97
Supra
C. The Duty of Loyalty
The Ideology of Service
The duty of loyalty in modern trust law is undergirded by the principle that the trustee must serve only the beneficiary: "Perhaps the most fundamental duty of a trustee is that he must display.., complete loyalty to the interests of the beneficiary and must exclude all selfish interest and all consideration of the interests of third persons." 8 This ideal has become an ideology, expressed in the famous words of Justice Cardozo: A trustee is held to something stricter than the morals of the marketplace. Not honesty alone, but the punctilio of an honor most sensitive, is then the standard of behavior. As to this there has developed a tradition that is unbending and inveterate. Uncompromising rigidity has been the attitude of courts of equity when petitioned to undermine the rule of undivided loyalty by the "disintegrating erosion" of particular exceptions. 99 As Professor Bennett points out, Trajan's reign was permeated by an ideology of service. 0 0 The imperial propaganda was that Trajan's reign began, or perhaps continued, from Nerva, a new age of government guided by this ideology. The felicitas temporum, the happiness of the times, or the felicitas saeculi, the happiness of the age, were both descriptions and goals to be served.' '
The emperor was unlike a trustee in that he was appointed by the gods, not by a settlor or a court. But like a trustee, the emperor was to care for his charges as God cares for mankind, 0 2 or as a parent cares for his or her children.' 3 The welfare of his subjects was the ideal ruler's guidestar, 0 4 as the welfare of the beneficiary is the purpose of the trust. The ideal ruler's fate, like that of the trustee, was to toil unselfishly for those it was his duty to serve.' 0 5 Like the trustee's duties, the ruler's obligations were ties of strict loyalty. "If he failed to honour his obligations in this way.., he was no better than a traitor to himself and his polity . . . . i0
The reign of the ideal ruler was not oppressive or overly paternal. The well-governed empire was a land where people were free.°" Like the private trust, it was governed by justice and by the rule of law, and not by the tyrant's whim. 08 Trajan was most conspicuous for his justice, for his bravery, and for the simplicity of his habits. He was strong in body, being in his forty-second year when he began to rule, so that in every enterprise he toiled almost as much as the others; and his mental powers were at their highest, so that he had neither the recklessness of youth nor the sluggishness of old age. He did not envy or slay any one, but honoured and exalted all good men without exception, and hence he neither feared nor hated any one of them. To slanders he paid very little heed and he was no slave of anger. He refrained equally from the money of others and from unjust murders. He expended vast sums on wars and vast sums on works of peace; and while making very many urgently needed repairs to roads and harbours and public buildings, he drained no one's blood for any of these undertakings.... His association with the people was marked by affability and his intercourse with the senate with dignity.... And even if he did delight in war, nevertheless he was satisfied when success had been achieved, a most bitter foe overthrown and his countrymen exalted. Nor did the result which usually occurs in such circumstances -conceit and arrogance on the part of the soldiers-ever manifest itself during his reign; with such a firm hand did he rule them.
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In partial fulfillment of the imperial obligation to protect the weak was Trajan's extension of Nerva's alimenta program, whereby the state loaned agricultural land to private individuals who paid the interest to cities, who in turn used the money to support poor children."' Other enactments reflect the same value of care: measures suppressing crime," 4 Indeed, when [the newly-installed Emperor Trajan] first handed to the man who was to be prefect of the Praetorians the sword which this official was required to wear at his side, he bared the blade and holding it up said: "Take this sword, in order that, if I rule well, you may use it for me, but if ill, against me."
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The above statement illustrates the most important rule of the fiduciary duty of loyalty: the trustee's obligation is to subordinate entirely his interests to those of the beneficiaries." It is not bold to state that, despite occasional references to "the public trust" and "outstanding public servants," American political practice falls well short of this standard. Politicians are, with good reason, seen as seeking their own interests. This, in turn, fuels public cynicism toward government. Over the last few decades, an entire field of economics, "Public Choice," has grown up vate associations was partly a crime-prevention measure. See PL.EP., supra note 1, at 10.34; cf id. at 10.93.
115. See, e.g., DIG. 50.15.8; VICTOR, supra note 1, at 13.4; GARzETTI, supra note 47, at 344.
116. The fourth-century biographer Sextus Aurelius Victor reports, "et annonae perpetuae mire consultum reperto firmatoque pistorum collegio," that is, "Trajan strengthened the miller's guild to aid the grain supply." VICTOR, supra note 1, at 13.5. Some of the emperor's enactments in this regard have survived. See G. INST. 1.34 (giving the citizenship to millers with Latin rights who grind more than 100 modii of grain per day); GIovANNI GUALANDI, LEGISLAZIONE IMPERIALE E GIURISPRUDENZA, Vat. Frag. 233, at 17 (Milano, Universita di Roma 1963) (Ulpian, liber de officio praetoris tutelaris: recording that Trajan also excused those millers from guardianship duty); see also DIG. 47.11.6.1 (protection of the grain supply from false balances). But see id. 27.1.17.6 (the exemption from guardianship duties did not extend to shipowners).
117. See BENNETT, supra note 44, at 138-60; GARZET7, supra note 47, at 329-39; PL.PAN., supra note 1, at 51. Constantine the Great, who ruled 200 years after Trajan, supposedly called Trajan a wall-climbing plant because his name was on so many buildings. See EPIT., supra note 1, at 41.13.
118. DIO, supra note 1, at 68.16.1; cf VICTOR, supra note 1, at 13.9 ("'Tibi istum ad munimentum mei committo, si recte again; sin aliter in me magis."); BIRLEY, supra note 71, at 38. correlating political outcomes with the personal interests of politicians.
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Of course one can never banish private interest entirely from any field of endeavor. However, modem trust law contains rules designed to buttress the subordination principle by tying the interests of trustees to those of their charges, 12 ' eliminating conflicts of interest, 22 and imposing clear and strict rules of conduct.1 23 The principle of subordination to the interests of the beneficiaries runs like a motif throughout Trajan's administration. As the quotation extracted above shows, the emperor began his reign by, in effect, ordering his Praetorian Prefect to kill him, as Domitian's functionaries had killed him,1 24 if he ever violated his trust. At another time, Trajan encapsulated his philosophy of government in his own variation on the Golden Rule. He said that he wanted to be the same kind of emperor toward private citizens as he would have wished an emperor to be if he had been a private citizen.
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Allegations of self-denial were not unusual among Roman rulers, " ' 26 but in this case, the conduct honored the words. When other emperors needed help, they had conscripted it. When Trajan sought to add a useful person to his staff, he allowed the man to decline for reasons of personal preference. 34 The emperor's own inclinations were military, but as Dio notes, he subordinated his preferences by conscientiously performing his civilian duties:
He did not, however, as might have been expected of a warlike man, pay any less attention to the civil administration nor did he dispense justice any the less; on the contrary, he conducted trials, now in the Forum of Augustus, now in the Portico of Livia, as it was called, and often elsewhere on a tribunal. 135 Pliny has left us several eyewitness descriptions of Trajan's diligence in conducting judicial trials. 3 ' During the previous century, suspicious emperors had relied heavily on paid informers to ferret out possible opposition. Evidence from informers was supplemented by torturing slaves to induce them to testify against their masters. During his short reign, Trajan's predecessor, Nerva, largely ended imperial abuses, 3 v and during his long reign, Trajan avoided them almost entirely. Specifically, he suppressed and exiled many informers, 3 ' stopped using slaves for political purposes,' 1 39 ended the treason trials, 4 ' ceased property forfeitures,' enforced wills regardless of whether they bequeathed anything to the emperor,' declined various gifts,' and restored freedom of speech in the senate.' Pliny said, "You order us to be free, and so we are free."' 45 The end of forfeitures was particularly impressive since under Domitian's reign the forfeiture of estates had been a significant revenue source.' 46 Trajan went even further by restoring unneeded imperial estates to the private sector, either by gift or by sale.
147
Under previous rulers, another source of revenue had been to 137. For a summary of Nerva's policies, see Longden, supra note 47, at 188-99. 138. BENNETT, supra note 44, at 118; PL.PAN., supra note 1, at 34-36. Some informers were around years later. Pliny served as assessor (judicial assistant) to the emperor in a trial in which the side that used an informer lost. See PL.EP., supra note 1, at 6.31.
139. PL.PAN., supra note 1, at 42. Along the same line, imperial grants of freedom to slaves manumitted without notice to their masters would not prejudice the estates of those masters. G. INST. 3.32.
140. PL.EP., supra note 1, at 10.82; PL.PAN., supra note 1, at 42; see also EUT., supra note 1, at 8.4 (" [O] mni eius aetate unus senator damnatus sit atque is tamen per senatum ignorante Traian[o].--"[Tlhroughout his reign one senator was condemned and that was by the senate with Trajan not knowing about it.").
141. PL.PAN., supra note 1, at 50 (no seizures of property); DIG. 48.22.1 (no seizure of goods of exiles).
142. PL.PAN., supra note 1, at 43; see also DIG. 49.14.13 (discussing the "Benefit of Trajan"); see infra at notes 214-15 and accompanying text (discussing the "Benefit of Trajan" in greater detail).
143. PL.PAN., supra note 1, at 41.1. 144. BENNETT, supra note 44, at 66 (freedom of speech); PL.PAN., supra note 1, at 36.2-3. On Trajan's administration generally, historian Dio Cassius wrote: "When he came to Rome he did much to reform the administration of affairs and much to please the better element...." DIO, supra note 1, at 68.5.4. Pliny pointed out that Trajan's mildness improved the military, too: "[N]o one in command need fear to be unpopular-or popular with his men." PL.PAN., supra note 1, at 18.2.
145. BENNETT, supra note 44, at 65; IL.PAN., supra note 1, at 66. One is reminded of the conduct of the democratization of the Japanese people after World War ii, made possible by imperial order.
146. Longden, supra note 47, at 194; see also SUET., supra note 1, Domitian 12.1 to .2. 147. PL.PAN., supra note 1, at 50.
conscript wealthy people to borrow government funds not currently being used, and to pay to the government hefty rates of interest on those unwanted loans. Trajan stopped this practice, telling his officials that if they wanted to place government loans they needed to find voluntary borrowers, even if it meant lowering the interest rate."' Time and again Trajan told his agents to, in effect, read his lips: No new taxes. At his accession, he forgave the aurum coronarium ("coronation gold"), the tribute generally collected from the provinces when a new emperor came into office, 4 9 as well as several other exactions imposed on provincials. 5 ' In his correspondence with Pliny when the latter was a provincial governor, Trajan refused to authorize new spending unless it came from existing revenue sources.' 5 ' Trajan rewarded Hadrian with a consulate partly because Hadrian had restrained tax collectors during his tenure as praetorian legate to the province of Lower Pannonia.' 52 Even Trajan's major social spending initiative, the expansion of the alimenta,' 5 3 was funded without a tax increase.
154
Trajan's government was frugal enough that he was able to reduce taxes even before bringing home a massive amount of booty from the Dacian Wars. During his first two years in office, he greatly extended Nerva's cuts in the inheritance tax. As Nerva had exempted estates inherited from father to son, Trajan exempted estates passed from a son to a father--"for [he] would not suffer taxes to be levied on a father's tears!" 55 This was only one of a number of inheritance tax exemptions adopted, including a complete exemption for smaller estates. 5 6
All told, Trajan's self-denying attitude toward revenue 57 is a 148. PL.EP., supra note 1, at 10.55. 149. GARZE2ri, supra note 47, at 315. 150. Longden, supra note 47, at 213 (discussing remission of aurum coronarium and of several other exactions).
151. PL.EP., supra note 1, at 10.24; see also id. at 10. refreshing contrast to modern practices-when government agencies engage in ceaseless public relations efforts to convince pollcymakers and the public to increase the size of their budgets.
D. The Duty of Impartiality
Interest group politics, resulting in redistribution of resources and privileges from one group to another, long has been a feature of American public life. However, private sector managers generally are not permitted to engage in redistribution among those they serve, absent specific authorization in the operative documents." 8 The duty of impartiality is the fiduciary obligation that prohibits trustees from favorably treating some beneficiaries at the expense of others, whether those beneficiaries are concurrent or successive.' 5 9 A trustee must act with "due regard" to each beneficiary's "respective interests." 6°T rajan was a product of this time, so his solicitude for treating people impartially did not extend to slaves' 6 ' or to prisoners of "Doing nothing unjust to increase the imperial treasury."). 160. RESTATEMENT (SECOND) OF TRUSTS § 232 (1959). Section 232 (Impartiality between Successive Beneficiaries) states: "If a trust is created for beneficiaries in succession, the trustee is under a duty to the successive beneficiaries to act with due regard to their respective interests." Id. Comment a, which states when section 232 is applicable, provides:
The rule stated in this Section is an application of the broader rule stated in § 183 that where there are two or more beneficiaries of a trust, the trustee is under a duty to deal impartially with them. That rule is applicable whether the beneficiaries are entitled to interests in the trust property simultaneously or successively. Id. § 232 cmt. a.
Comment d refers to what duties the section is applicable. "The rule stated in this Section is applicable to the duty of the trustee in making or continuing investments, to the general management of the trust estate, the making of repairs and replacements, and to the allocation or receipts and expenditures to principal and income." Id. § 232 cmt. d.
161. Although even slaves received additional legal protection. DIG. 40.5.26.7 (granting war, many of whom died in the arena or lost their homes.' 6 2 However, he did extend the principle of impartiality more widely than had been done previously, and in some ways, more widely than we extend it in public law today.
Trajan's benevolence toward children is, to be sure, consistent with the spirit of our public law. Indeed, it is one of the most attractive aspects of his reign. One reason for his policies was doubtless military: the need for future soldiers and the mothers of future soldiers-for some aspects of these policies are clearly tied to military needs.' 63 But military needs do not fully explain programs such as the alimenta," the manumission of foundlings, 65 and the protection of children both from parental abuse' 66 and from theft by faithless guardians. 67 Trajan's evenhanded care for the provinces and for noncitizen provincials also is consistent with our law. 6 ' As noted earlier, Trajan relieved provincials from the "coronation gold" and from several other impositions.
6 9 He sent wheat to Egypt when that country's usually reliable crop failed, 7° rewarded agents who governed the provinces well,' 7 ' punished those who had acted inappropriately," and avoided imposing new taxes on the provincials. 73 Under his administration, a growing number of provincials entered the senate and other high offices. 174 His corre-spondence with Pliny highlights his concern for provincial interests. 7 5 We see him deferring to local laws, customs, and institutions; 76 authorizing public works such as canals,' 7 7 aqueducts, 7 8 and sewers;... and studiously avoiding practices for the sole reason that they would inconvenience the provincials. 8°I t is in his treatment of individuals whose interests clashed with the state, however, that Trajan's policy of impartiality went beyond our own public law. Early in his reign, he reorganized the courts that adjudicated disputes between taxpayers and the imperial treasury so that the taxpayers more often won.' That does not seem remarkable to Americans only a few years after reforms in the Internal Revenue Service, 8 2 but that was not all. Trajan made it clear that he considered his duty toward individuals as important as his duty toward governments.' 8 3 He rejected the preferential mechanisms, so common in our system, that give governments the upper hand in disputes with private citizens.
For example, in our law, creditors who are governmental entities routinely enjoy priority over private creditors." s Insofar as he could do so without ignoring local institutions, Trajan rejected such priorities. 8 5 Similarly, our law protects the negligent judge, and most other negligent officials, from direct liability for the ing, inter alia, "Trajan's readiness to favour a competent man whatever his origins").
175 Outside of discrete areas, American law does not impose fiduciary-style obligations of due care on public officials. Legislators may vote with impunity for legislation based on slender, or no, empirical grounds; at most, they may be defeated for reelection or see their handiwork invalidated by the courts, although rarely even then. They do not suffer personal liability for the damage they do. Judicial immunity is absolute, except for ungainly removal remedies, such as impeachment. The doctrine of sovereign immunity, except where waived, protects administrators from responsibility for actions that may impose great loss on private citizens, on the general public, or on the government itself. Waivers of immunity may be limited to fairly small amounts. 9°E ven in the financial area, where the standards are higher, government financial practice often is less rigorous than that in the private sector. By contrast, private fiduciaries, even though they enjoy a good deal less power than agents of the sovereign, are bound by strict standards of care. For example, in the management of a trust, "the trustee is required to manifest the care, skill, prudence, and diligence of an ordinarily prudent man engaged in similar business affairs and with objectives similar to those of the trust in question."' 9 2 Moreover, in contradistinction to the political arena, where there is a tendency to justify harmful acts by pleading good intentions, in the trust context, "[tihe duty to use the care and skill of an ordinarily prudent man is absolute. The fact that the trustee was honest and well intentioned will not excuse him from the manifestation of the required amount of diligence and prudence."' 93 How much closer Trajan's standards approached our fiduciary norms than our governmental norms appears partly from the discussion regarding his care for the provinces. 9 4 Additional light is cast by an examination of other financial, judicial, and administrative enactments.
The Duty of Care: Financial Measures
Early in his reign, Trajan took several steps to ensure greater fiscal accountability in government. The state treasury (aerarium) had become greatly entangled with the imperial estate (fiscus), and Trajan separated them to the extent possible. 9 5 In doing so, he anticipated the modern trustee's obligation to segregate the trust assets and not mingle them with his own assets or with those of other trusts. 9 6 Furthermore, he ordered publication of imperial travel expenses and took other steps to maintain the integrity of government financial accounting. 9 v measures that provoked a popular revolt of which your author was the principal leader. 197. BENNETT, supra note 44, at 126; PL.PAN., supra note 1, at 20.5-6 (describing the publication of travel expenses); see also PL.PAN., supra note 1, at 48.22.1 (maintaining integrity of accounts cited as a reason for not seizing goods of exiles); cf RESTATEMENT (SECOND) OF TRUSTS § 173 (1959) (explaining the trustee's duty to furnish information to Under fiduciary law, a trustee must collect and preserve the trust principal. 198 Parallels in Trajan's administration include legislation on embezzlement,' 9 9 an order for the investigation of a waste of public funds, 2 ' and an order for investigation of private accounts with public implications. 20 ' He enforced financial promises made by private citizens to cities, 0 2 and refined procedures for interaction between provincials and fiscal officers. 20 ' The Benefit of Trajan 2° offered rewards for those voluntarily relinquishing to the state treasury improperly retained inheritances.
The worldwide phenomenon of privatization of unproductive state assets reflects an understanding that sometimes a government can further the public interest by disposing of assets rather than merely by amassing more. Trajan conducted his own privatization plan by selling and giving away underutilized imperial property. The first thing was to choose excellent subordinates. There is every indication that Trajan did this. The student of the era gains confidence in the ability and dedication of counselors and agents such as Neratius Priscus, Hadrian,°7 Juventius Celsus, Pliny, and Trajan's special friend, Lucius Licinius Sura.°s In this category also, one must include Trajan's wife, the Empress Plotina. She is said to have had an active interest in assuring honest government for the provinces 9 and in improving the resolution of financial disputes between the treasury and the general public. 21 0 Her comportment is captured by historian Dio Cassius:
When Plotina, his wife, first entered the palace, she turned round so as to face the stairway and the populace and said: "I enter here such a woman as I would fain be when I depart." And she conducted herself during the entire reign in such manner as to incur no cen-211 sure.
Trajan applied rigorous selection procedures to less exalted offices as well. Pliny tells how the emperor, by selecting judges more impartial than previous ones, ensured that in cases between taxpayers and imperial treasury, the taxpayers often won. 2 12 Key to good administration is a proper arrangement of incentives and disincentives. We know of three relevant actions in Trajan's administration. The first was a law curbing conflicts of interest in the senate by requiring all candidates for office to invest at least a third of their resources in Italian land. At a time when land comprised much of society's wealth, this helped ensure that senators would feel directly the impact of their domestic policies, for good or ill. 2 3 The second was an edict called the beneficium Traiani, or Benefit of Trajan. 214 Designed, perhaps, as a substitute for the disgraced system of informers, it offered cash rewards to putative heirs (many, if not most of whom, would have been in the higher orders and thus in Trajan's service) who voluntarily came forward to report that they might receive an inheri-207. For Hadrian's record in maintaining military discipline and restraining overreaching tax collectors, partly for which he was rewarded with a consulate, see BRLEY, supra note 71, at 53; H.A., supra note 1, Hadrian 3.9 to .10.
208. For a more complete list of Trajan's counselors or amici, see GARZETI, supra note 47, at 340-41 and Longden, supra note 47, at 221- Third, the emperor let it be known that agents in his service would be held accountable if they failed to adhere to high ethical standards, 2 1 6 and that, like everyone else, they were subject to the law. In one case, the heirs of a testator commenced a lawsuit charging two defendants with forging part of a will. One of the defendants was Eurythmus, a freedman and procurator (administrative officer) of the emperor. When some of the heirs, perhaps concluding that discretion was the better part of valor, offered to drop the suit against Eurythmus, Trajan reassured them with the remark, "Nec ille Polyclitus est nec ego Nero"-"Neither is he Polyclitus nor am I Nero"--thereby letting the heirs know that unlike Nero's freedman Polyclitus, Trajan's agents were not above the law. The suit went forward. 1
Trajan's insistence on compliance with law and morality did not mean that he micromanaged his agents. On the contrary, so long as they served him well, he let them fulfill their duties with relatively little interference. 21 8 However, among those most dangerous of the emperor's subordinates, the troops, the emperor insisted upon strict discipline. Unrest among the soldiers had unseated several emperors, and might have unseated Nerva had he not adopted Trajan. 21 ' 9 Hence,
215.
There is a mystery surrounding the Benefit: Why, under this edict, were the facts justifying forfeiture reported to the state treasury or aerarium while the forfeitures themselves were to the emperor's estate or fiscus? While there are other possible answers, I believe that the text of the edict was altered, either before, during, or after the compilation of Justinian's Digest. The change might have resulted from a desire to set forth more closely the substantive law as it existed during the life of the copyist: for even by the time of Paulus, the writer who is our source for the fragment (early third century), the aerarium had ceased to be of much importance. The Benefit of Trajan is reported in the Digest under the heading "De lure Fisci;" there is no section entitled "De Iure Aerarii." The change could not have been an accident. It is repeated in the Digest at 49.14.13.1, 49.14.13.3, and 49.14.13.5.
216. PL.EP., supra note 1, at 6.31 (discharging and exiling a centurian for having an affair with another's wife).
217. Id. at 6.31. The final result is not known, because the letter ends by reporting a procedural adjournment. Id.
218. PL.PAN., supra note 1, at 93 (speaking of the consuls). But see PL.EP., supra note 1, at 10.46 (describing how provincial governors were required to obey the rules in using the cursus publicus, the imperial postal system).
219. Trajan was adopted when army discipline was breaking down. PL.PAN., supra note 1, at 6.2.
Trajan gave discipline much of his attention, 2 2° and there were no major incidents of military unrest during his two decades in office.
1
In addition to the foregoing, the emperor prescribed various procedural devices to improve the quality of his agents' administration and to protect citizens from abuse. These are discussed in the following section.
The Duty of Care: Judicial and Administrative Procedures
A trustee has a duty to follow procedures appropriate to sound decision making. "The element of skill or judgment... would appear to include the use of proper safeguards and internal procedures as well as consideration of the advice of specialists or experts when necessary to make informed decisions." 22 2 Trajan acted extensively and competently as a judge in important cases, 223 and he was quite concerned with process. Many specific enactments reflect his belief that for his government to be worthy of the felicitas temporum, judges needed to follow judicial procedures that were efficient, 2 24 promoted the discovery of truth, 2 25 did not foment social division, 2 26 and were perceived as fair. 22 7 At least three of those four goals are present in Trajan's judicial rulings on questions of inheritance, an area that comprises a conspicuous part of his surviving work. Thus, his concern with fairness caused him to respect the intent of the testator, even if expressed imperfectly, 2 " and even if the testator failed to bequeath the customary bribe to the emperor. 2 29 His concern with truth and judicial efficiency led him to insist on some formality in will-making, even if minimal.2 0 All four of these goals are present in Trajan's celebrated proscription against hunting down Christians and in his ban on anonymous accusations.2' Anonymity encouraged mass accusations: Pliny's letter to the emperor mentions that a great number were being accused, z 2 and one can imagine easily that those numbers were threatening to overwhelm the slender judicial resources availableY Second, anonymous accusations were not reliable sources of evidence. For similar reasons Trajan elsewhere proscribed leading questions from judges. 23 ' Third, Trajan was trying to avoid the social divisions that had arisen under Domitian through the practice of political posturing leading to mutual denunciations." 5 Finally, Trajan's directions would be accepted by most as more than fair: not only would the accused be given an opportunity to face his accusers, but also if the accused renounced Christianity and made the ritual gestures of loyalty to Rome, he or she was automatically acquitted. 236 V. CAN TRAJAN'S PRINCIPLES BE APPLIED TODAY?
The record of Trajan's government, at least to the extent that record has survived, strongly suggests that governments can more closely approximate the fiduciary pattern than does American government today. One can raise legitimate questions, however, about the closeness of the comparison. After all, it may be said, Trajan ruled a less diverse people with simpler tools. Moreover, he was not a democratically elected ruler, but largely an autocrat, and autocrats should be bound by tighter standards.
First, regarding the challenges that diversity poses to governing, it is we, not Trajan, who have the advantage. The Roman Empire was far more culturally diverse and polyglot than the United States today. In addition to the two official tonguesLatin and Greek-Roman subjects spoke several Celtic and Germanic languages and other languages entirely outside the IndoEuropean group (such as Hebrew, Arabic, Syraic, and Aramaic) as well as Coptic and other African tongues. There was no common school system to meld together the radically different cultures encompassed by the empire. It is true that Trajan reduced his burden by respecting the laws and institutions of smaller, more homogeneous levels of government-a crude kind of federalism. 23 But by laying down general principles for carefully selected agents to adapt to local circumstances, Trajan was able to maximize the use of the fiduciary principle, at least in decisionmaking by the central government. 235 . Pliny reports that "for a great many individuals of every age, both men and women, are [by these charges] being brought to trial, and this is likely to continue. It is not only the towns, but villages and rural districts too." PL.EP., supra note 1, at 10. As for comparative tools-it is again we who have the advantage over Trajan. Even the fastest methods of communication across the Roman Empire consumed days, sometimes weeks. Transportation was limited to the speed of horses. The emperor's "database" consisted of personal recollections, scrolls in the imperial archives, letters from officials, petitions from citizens, and any other materials he could obtain from distant libraries. The communication, transportation, and information technology our policymakers take for granted was utterly nonexistent.
As to the objection that Trajan's position was largely autocratic, the fact of autocracy must be conceded-but how dispositive is it? One can argue plausibly that, because in an elective system the ballot box offers citizens an alternative unavailable in an autocracy, periodic election renders fiduciary government less necessary. Perhaps it is so. On the other hand, it is noteworthy that our law concedes very limited force to this argument in private sector relationships, such as incorporated and unincorporated associations, where managers usually are elected by those they regulate. In the private sector, all officials-however chosen-who culpably cause loss may be liable to the organization or its members. Even sole selection does not bar recovery; the fact that an employer hired a faithless agent does not immunize the agent from the legal duty of indemnifying his employer. 2 Only in the public sector is it seriously contended that the ballot box is an adequate remedy for official malice, self-seeking, or incompetence.
But the ballot box alone is inadequate for protecting the public from official misconduct. One reason is the small voice any one person, or any one interest group, has in the election of the leaders who target that person or group for unfair treatment. Another is that the programs of today's welfare state create a trust-like dependence on whomever is in office. The average retiree in the United States today is almost certainly more dependent on sitting federal lawmakers and their continued commitment to Social Security than the average civilian provincial retiree was dependent on Trajan.
RESTATEMENT (SECOND) OF AGENCY § 15 (1958)
(stating that agency requires consent of the principal); id. § 399 (stating that an agent is liable to a principal for breach of duty to such principal).
Earlier in this article, 2 39 1 set forth the spectrum of private sector relationships, ranging from one extreme: the arms-length deal, where one party has little or no sway over the other, to the other extreme: the private trust for children, where the manager's power and the managed person's dependence are very great. Because of the overwhelming power of government and the difficulty people face in escaping any particular jurisdiction, one can argue that the law should confine political discretion even more tightly than it confines a trustee's discretion.
At this point, however, two more serious objections arise. Both stem from a concern for the preservation of freedom. At the power/dependence end of the fiduciary spectrum, the manager disregards even the will of the beneficiaries and, instead, does what the manager deems in their best interest, subject to exacting judicial review. This model is inconsistent with our notions of individual autonomy. 24° Even Trajan, autocrat as he was, accommodated a considerable amount of citizen freedom." 1 Our model should accommodate more.
A related objection is that application of overly exacting fiduciary standards might replace rule by elected representatives with rule by judiciary. Few of us would want to see judges as the central arbiters of tax or regulatory policy. However, we need not adopt a fiduciary model that requires this. Our model can allow a certain deference to political judgment without affording politicians "open seasons" on the liberties and fortunes of groups that are out of favor.
It may be, therefore, that the most nearly appropriate fiduciary model for government is the one now applied to private, nonprofit, democratic cooperative associations engaged in the longterm management and conservation of important assets for their members: housing and agricultural cooperatives, homeowners' associations, and the like. These are the organizations that are near, but not at, the trust end of spectrum-a score of "five out of a possible six," so to speak. 242 Officials of such associations enjoy 239 . Supra notes 15-19 and accompanying text. 240. Compare, however, the government's "trust" relationship with Indian tribes, in which Congress may disregard the will of the beneficiaries without the limitation of exacting review. E.g., Lone Wolf v. Hitchcock, 187 U.S. 553 (1903) .
241. Supra notes 181-89 and accompanying text. 242. The scheme set forth above classifies relationships according to level of power and fairly broad discretion, but still are required to conduct themselves as nearly all of us would wish our government decisionmakers conducted themselves: in a fashion that is (1) disinterested, (2) nondiscriminatory, 2 (3) in good faith, (4) procedurally reasonable, and (5) based on good information as to options and empirically demonstrated consequences. 2 " In some areas, public decisionmaking already meets those standards-the U.S. Senate's deliberations over foreign policy come to mind. In other areas, they are the standards that most politicians already pretend to meet.
In public law terms, such a standard suggests that courts review exercises of political discretion with an "intermediate scrutiny" standard even if such regulations are now subject only to a "rational relationship" test. A number of commentators have suggested this approach in any event. 24 However, even a looser standard of review, for example, one comparable to the large corporation version of the Business Judgment Rule, would be a step toward more responsible government, even if it might leave politicians with more leeway than they either need or deserve. 246 Some may argue that fiduciary government is not a worthy goal at all. Certainly the goal will not appeal to those who still, after all we experienced in the twentieth century, think that unbridled political power can create a better society. But there is evidence that, given unweighted choices, most people, even most people in civil government, would think fiduciary standards are a dependence into six categories. Supra notes 15-19 and accompanying text.
243. Application of this principle would require increased use of compensation to people suffering disproportionately from regulations purportedly adopted to further the general welfare.
244. Although much policy decisionmaking still is guesswork, one merely observing the political process might be surprised to learn that much of it no longer is, due to a plethora of reasonably unbiased empirical studies on the real-world effects of public policy choices. On education, see, for example, Eric A. Not only the adoption of such norms, but also the market itself reveals such preferences. The almost universal absence of redistributive devices in arrangements marketed to the general public testifies to their ex ante unpopularity. 2 48 The almost uniform insistence by politicians on their own good intentions and best efforts, and their frequent repetition of the adage of President Cleveland-that inestimable politician who really believed itthat a public office is indeed a public trust, reflects their perception that, even when they are not acting like fiduciaries, the electorate wishes they were.
VI. CONCLUSION
The principles by which Trajan governed are a rebuke to our own, less exacting, standards of public law. It is Trajan's application of those principles, and not merely his adoption of a few modern-sounding judicial procedural safeguards, that makes his reign juristically important. This eminently practical soldierturned-emperor showed us that holding government to fiduciary standards, even in a huge multicultural empire, is not merely a noble ideal-but an attainable one. 
